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Abstract: Due diligence obligations have their origins in domestic law, and have
been transposed by international law theorists and international judicial bodies for
application in international relations and international law. While due diligence
obligations have become increasingly important in some areas of international law, it
holds the most prominent position in international environmental law, as it is not only
the source of international environmental law obligations, but also constitutes the
backbone of its system. In tandem with the development of international environmental
law, due diligence obligations have undergone a profound normative evolution,
including the specification, proceduralization, dynamization and differentiation of their
content, which has led to significant functional changes, including a shift from limiting
to creating responsibilities and from safeguarding the interests of a certain state to
protecting the global environment, and has thus become the cornerstone of the system
of international responsibilities, especially international environmental responsibilities.
In the light of the evolution of due diligence obligations, the Trump administration in
the United States, by withdrawing once again from the Paris Agreement, has not only
failed to exercise due diligence but has also been grossly irresponsible, and should
therefore be held accountable.

Key words: Due diligence obligations international environmental law  Paris

Agreement international responsibility
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— 55

FEET BRI G, AR Sk AU BC &, % T 36 [E 2 AR Hh 24k 4,
FRAHEG - ANuE, BRTRESESLFR R E? H5 b, EREEEER
150 Z4EI (A1, 1B AL AEE N 51K, X2 BNIX— IR 47
FLEBUGEE T R AGMBER, B k)5, BEESEEEBRA 2 i,
FATFIE KRR EAEH . 'BAE R E RGN, H 288 Y) 7 E e 2 EBUN
BRI E A B IR 2520, 1978 R4S (Carter) 24 HUEUN 136 [ B
t (CEEILFEPIEZL), 25k 1 R E H AT IEA R &EL18 i AL 4
W CRRN A N CERD. 2b)E, B (Reagan) S4B BB HEEH 5
JEMFL R Z /) CRAFEE NI RZD, /Ml (George W. Bush) i S B A
B (RF5K4), WEEEENIIRKBARGL. 3

CEMA, B, e, EITRSEE BB R, BRI, A REFAHRIR S FEH —
“HEAE T AN AR I BB P S T 1 4 i ) S S G SR 7T (19CGI016) (I BEVERT FE AR -

! Guy M. Miller, Treaty Termination under the United States Constitution: Reassessing the Legacy of Goldwater
v. Carter, New York University Journal of International Law and Politics, Vol. 27, No.4, 1995, p.859.

2 Serge G. Martin, The President's Power to Terminate Treaties: The Unanswered Question of Goldwater v.
Carter, The Journal of International Law and Economics, Vol.14, 1980, pp.301-319.

3 Curtis A. Bradley, Treaty Termination and Historical Gloss, Texas Law Review, Vo0l.92, 2014, pp.814-815.
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I E T R E X LB BT, FEAR BB TR (Trump) S
W, OA R I 2 B TP E = A7 T — 2 A 36 ELR 94T At [ bk e i)
VRGN 4 TR A AT 3R ELR 24T ANt [ B R A A BRIA B =i R E
] PN B WHAT T R 29 AN S e sk . CTA W AT R ok — B B A, REAE SR =
B SEEERT, BIRH A VAR e L HIB %20, S5 b, RS SR
LT N AR E N 5] AR BB R, B, HOR B CFIBOR 23 2620 ) 1€ il
B E 2 W GBSO TR, AR FE S R IR 2R L B R IS AT IR, A BT A
AT E

=, BABKE RS

FH AR ST M 3 [ ] A VAL A7 Bt 9 R 20 IR HH Tl @, 81 A o S S [ [ N Vs
WEEN, XTI A BINE S AT R E o S5 [ [ A SEB R A AR AE DU R SR A SRV
2 %% %4 (Treaties in Article 2 of the Constitution )« [ 247 B ¥ 2
( Congressional-Executive Agreements ) & #& 55 2 ) 17 B B ¥ ( Agreements
Pursuant to Treaties) F1H44TEE (Sole Executive Agreements). e, HKH
FEVLER 2 2% R IR 2% 240 /2 35 [ il — FH DG IS 52 V25 PR R 1) 2R 20 2R 28, AR R I 22 %
B2 2 TTHLE, BaAEPUREZ & IR & (Advice and Consent) 4f
G562 o B AT E A8 S SRR [ 22 A0 B 56 AR J i T 456 45 1
ITEUE, SH A B AR 18 H B 2 I8 S e A ) e VA RS S 4 45 4T U
SE, NG R AR A5 AT E 5 T FE eSS e, S e v R FR R g
AT AR A, T 2030 0G PR A E 22 S A Be it o K8 2% 2 (047 U
SE AR R GRIE O 2 AR AN 45 85 WATBUIE , SR 485 I RAT L E I H
HIFE T PATFRAL S5 2 FR NEFE B e 1) S35 o B4l T B a8 S 48 KA S G ST S VAL
77T AR 1) 7 25 BH 7~ B AN AR BT 46 45 AT B e« Ol TR TR R R, AR
B FERIR 2 [l R, AN PR T 36 [ S e b 4 0 R I S8R 50 2 S I 2R 40

MEFRE RS, 208 HAZIEZ2 A XOIMESCE VI RS . 2640

Y SIATL: COANEBRZEIE RO LA 0 22 EE HUR AR <C R e >R hI BE ) 8 Ch E BB
), 2019 4RSS 1) VLW GRABRIMALR AN S, B S ETTR) 8 GRBRIEHE
W), 2020 4E5 4 Wl dKIUbK:  (BUATEBRFATRIRITRIHLEIBIR) o B (SEIMRE AR (T
SRR 5 2020 A5 S W,

SZREYE: (P52l RSB IR AR E bR R 3 CEARTERD) 5 2020 5 1
o Aiank: (GEERUL<h FL>-MARERSHMY , # (EEFEEFTFR) , 2020 458 1 1] %
B CEECBBPRRARE I EFER) , 8 (BB HEE ST . 2020 4455 7 M.

8 Z 0L MBS LA TR RIS BUR < BREATI SRR o 30 (ESNELEEhAD) 2019 4255 5 1), &
Mo EEZK: RRMIEBUFMGREE? ), B (EEFBOARE) 5 2020 4E58 4 W) SRR . XIGE .

7 Scott R. Anderson, Pranay Vaddi, When Can the President Withdraw from the Open Skies Treaty?
https://carnegieendowment.org/2020/04/22/when-can-president-withdraw-from-open-skies-treaty-pub-81623.

8 Curtis A. Bradley and Trevor W. Morrison, Historical Gloss and the Separation of Powers, Harvard Law
Review, Vol.126, No.2, 2012, pp.468-469.

® Oona A. Hathaway, Treaties' End: The Past, Present, and Future of International Lawmaking in the United
States, Yale Law Journal, Vol.117, No.7, 2008, pp.1298-1301.

19" Congressional Research Service, Treaties and Other International Agreements: The Role of The United States
Senate, 2001, pp.5 and 86.
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FRTIE H PR 4 25 20 2 o ] 5075 TR AR R 2% 2000 HLAR IR ) o 2R AT LB SR AR R A AR B
WRIERR T, WA SFEA AR XTI %AmE, I 4H
[ R A) & R B LML, FIRXUT 3 E ] LG &R KA. W T 205
215, RANKEEEFEEEMHENGE, DU FERAEEASE
BRERAZIE, HURBAEE 210 5% 4 9 HEBE A R LA BEAREDR,
B IR A [EAE 2SR A PR B, HIBAT AR SRR IAF AL,
HHUE AT, B FFALIRFRR AL (PR LNEAL) 5 54-64 5511
TARZIHFHE A DUR B R A G . REREARZ (EBgR2EAL)
M E, HERENNZA QRN IR E LR, T FoerE. "R
B 2R IR MR A [ PRih SR T A7 AE X, (EAESE R AE, AR 0B AT
L AR Ry AR R, BVBUR Fris L0 T DAAER 56 B A SE Bk 2 R R 2 4
Xof B VR R, i LR 25 2018 tHANZ B kAT P24 X 43 DRGSR S 2%
AR MR AR [ BA T, T AACE A

=, BARF AR ER

SEIE TR AR W A, B =TI ER N SEFEE A, B Skl
ERERR, AT BBGA EIESR AF I EFTY 5K, BLRSLIEAGA B BR HAT B
5K o

B, TR EAEAERR R . IOMIBAB S BT TAREE . JEik AL
952 K5 2 3 (WRRRLAIRTO ME, “EoaB S Bt IS H F S A B4k
g52k 20, AAUE BN SR B =70 2 RN, (R E Wi Sk
2o EXRILIE BB, A RTICEIRAR, BN VBRI B4
o AR SAZ WA AT COF AL AT SR AN SE R, 2 S EUR AR 4

Hk, U GUNARER AT BOBGR EAE AR 20 ST_E AT 5K IX AR AR 2 5
= A i B IR o RV S [ AT B0 ST AR ) A T2 AR ) A ) R HE RS
FEABTb A AL, o — KR /U2 AT BB A 5K o ATERUIRY ko2 32 4t
RREEILFTE D BEIESBOR SLFF AR, AR E 4
MY B AR R SRR R AR FIBCAAL” . X RS BUR B RE 2L Bt
A SRR EAT TN RABUR, e A ARG 3 3 T 1l 2 A2 3% DA O fe N RS
BRI, X — A8 IR S HESNAT BUBLHI S 5K o P TTIAT BURUAS B BAT i R A RE s 1
ol L B i At 2 LS 5 A U 5 o AT SR AN RHERL, AT BUBCRT LI Z)
B2 N TR Sy gis . AT B vy 2R A ThT M Ab 3 & e . s |, SEEE

1 Maria Frankowska, the Vienna Convention on the Law of Treaties Before United States Courts, Virginia
Journal of International Law, Vol.28, No.2, 1988, p.286.

12 Z X EM:  CRATBRUIMTIKY » # Rk CEFE R0 ) 2006 4255 2 1, 26 11
i

B Z I THRZR:  GEEREHNE 2RSS — R EATERY RS B B E SGRFRRE) , 2 (ERELE
REARD 2014 4E55 3 |1, 38 52-55 T,



SRS, §UTIG T AT BN Y KRR , (515 35 [ ST [ o % A2 AR B
I I TIBU AR N SR RIBUN . M7 BB TR AE 19 AR 28 W it
A ST BG83 2R 30 R I o AT BUR A 7 AL IR 5k 2 £ 20 48 30 EAR%
St BT LA S TR o FE RS RS AT BB K A DARE S, RIE PR =
UG ) 2018 1R 6 AS 5 4 1) [R) s, Je 0 T 400 547 UL 9 38387 Il R BB S IE0URF 1)
B RO, 3 B Bt U SR R RN L O AR A AT . PRI, TR ERIR SR A
TIRA MM E SRR, W FATBWICRES ORFE e, BARAS A G (HFSE
YA, ATBL SRR R HUE SR IX — A2, TR GRTT e R Y
AL 7, CASEERAT BURUAE 2% 2 S 45k

555 > LIRS B 1 24T BUBLI A 5K o 16 AT BON LS 1k B R A 2 v 00 e i 2k
RETK LG TTHIR A, RA YSERUE BT D20, A4 o] fer= AR A2
o SLIFEBOR P HI 208 G5 5177 TR A AR AR, 78 T 38 B 19 =AU Sk, B
SEVERLS AT BB A TERU D 4% T Bl 2. S Ge kR, @A 77 1 A8 T i)k O)
WERL I A TEATAL . OPR ik, H T 5 A7 OB 25 B8, TGS e 48 537 T R 2 IR 4,
AT R R FFUTER . (FEAE 2R, ZEETDIRZ PRI, B
SR G BT T g 1R 2 B A R 7 o) s B 2 2 St B8 e IR & T Bl 2Bt BAR X
Bt 2 0B, 208 7 56 IR 2 1 40 48 o6 A 4 5 T o e IR 20 AT A (ARSI
FE TR 30 S SE B E 3 TRIR D 6

. BABHIXTILETK

KT FERER N B R an o] e AR 29U in) @, 58 [ [ N R T BTIRNS SZ U
e IRF IR AN E I [F g B2y, 1M 5 — IR WA AR Y RS B 7 T DLE
EEATN

(=) BEMELIERRERY

F KRG E L F e B AW A, FEA AT HE: RRRE RN
FKIeHlEE. A KRR, BiEEEE 2B MIgEEEE.

1R A 5 )

MR, W R AR A8 7 5 (Mirror Principle), ESRAEHRA Rk
UL, JEiEN T SR H 2R AN 2 SRR EOR, B2 5 40 29I 521k B R
PE =2 58 TZE WSR2 T 5IR AR P L M X AR, SCHF
AL R T AN ) IS FH R AE 7, Bk P BT, BPZ4EZ0FE 5 R AT LA

ORI (GEEATERE TR IR AT, WLAR KA LA, 2010 4, F 61 T,

B ZREHER: (1933 FRRELGRIRT KA B (FEE) 2014 £58 20 ], 5 174-175 B,
10 Z LM CGRATEBRLNY RS 1EH]) , 3 GEEAE) 2008 458 2 B, 56 141 0,

17 Harold Hongju Koh, Presidential Power to Terminate International Agreements, the Yale Law Journal Forum,
Vol.128, 2018, p.436.

18 Arthur Bestor, Respective Roles of Senate and President in the Making and Abrogation of Treaties—The
Original Intent of the Framers of the Constitution Historically Examined, Washington Law Review, Vol.55. No.1,
1979, p.17.
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WmIEH TR . 2 Jr LAk 4k 20 53R 4 et PR, BRI IR S8R AU 14 Bl
(R LRI, SR SR A LA T S Gt R AL ], A RRVFE S
FIT AR KA FIFE R A 241 IEAE A i e E FZ R s A R EE—
FE, B 5OR] 2 0N R B A TR e [ 58 e /e R 2% 1k 46 20 iSRRI NIE H
AT BV B 2 3L [ 4% 77K 5 HoAth [ R 4 45 55 49, B A 26 1Bk At 7R BT
LGN 2 (L [F5% 7. iz B R S U AT DA 14T BN LG A G ) S
HRZIAL, AW g EH ). B0, 58358 T 2 R S S 2 I 2R
B, HAESWU RS RMAERL G, SGeihn] ARG 505 ik e iR 4y, 2

ER, RERRAE RN AN & e — s R 2450, T R AR P8 HAR
L E B S A TBWLRS 5B AR . B S ATENLICS 5B 2 1R R T
HZ 58200 R . 2 HRARSEVESE 2 R MHE, BG4 4 % AT/ ERMG S Wi =
. WEE. EPESE, RTSWE=0 2 RIS RER, fF5EH R
TR XA 2RI KGR e LR R, b AR SR
FEMBIE. PHIETTIL, ZEEmEEMRL, RHME TN EET, 52
FERFERT, HN I8 4% IR AR 7, MAFH S SR T e RAHH. AT
M BE, A M SIANBT DU S G BRI 8] P 57 T 8 7 R [ 2624 55
X — PR 2 PALE S GER 5000 6 2 IR FL AN e b AR 2 (1) 1 E 4 3 o R AT LA
AU BRIV SR WA AE B AME T, AH 26 2502 B A BRAU T, TR T 5458 4 1
BT TR AR, 5

2. Hu e V2

KHHIE LT 2 2R L SR H IS €% (Statute), ARFEIEIEE 6 %
“fetm sk (Supremacy Clause) HIHLE, MKHEZETE Pl @ B A4 45 1 2 2
& B K e . BESR SR ORI ) 2 v [l 36 1 f i i, B4 IR SR AR
o 1) V2 B SN AH [RIRR 7 o RV SRV ILE WS I e VA AR P, (H& Sk
B I ) TR 1 R R e SR R A, B VAR (BilD BUA HRX
% (Joint Resolution) T ZRIES A BRI E . 25 HE &SR E % )R
W IRIREAFZE” (INSv. Chadha) F P i SCHFX — MR, OB UM R BRIBCHS il i€
%, AT ARG E L, LAUEIEEIES | FME R SLERET . PREnRE

19 Joseph M. Lapointe, Treaty Termination and the Presidency: Using Custom to Solve Separation of Powers
Disputes, Charleston Law Review, Vol.14, No.1, 2020, pp.164-165.

20 Treaty Termination: Hearings Before the Committee on Foreign Relations, United States Senate, 96th
Congress, 1st Session., 1979, pp.6-7.

2l Harold Hongju Koh, Presidential Power to Terminate International Agreements, the Yale Law Journal Forum,
Vol.128, 2018, p.461.

22 John O. McGinnis and Michael B. Rappaport, Our Supermajoritarian Constitution, Texas Law Review, Vol. 80,
No.4, 2002, pp.711-712.

23 Harold Hongju Koh, Presidential Power to Terminate International Agreements, the Yale Law Journal Forum,
Vol.128, 2018, p.463.

24 Curtis A. Bradley, Treaty Termination and Historical Gloss, Texas Law Review, Vol.92, 2014, p.781.

25 INS v. Chadha, 462 U.S. 919 (1983), p.954.
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WAl BB BRI ) e v, AR A AN IR 2, BRSR R B e v R E 2 S AR
FikizY, WABHFNREFERAFAREFREESSARENZS S, 2

A E WA, RN M2 5IRAERT . Tl m ks e R, %
LIWNEERBCRAGESS L E N E V% o T 28 24l 1 N e VR IR, A
R A [ A FIFE R LA 27 5eik Ml e 2 PR i i, AR 464
FERT- M Bt & HoA Rt BIME KL B E A2, Hazo A2 E PRl
MM A2 B N VEAESCE . DR, IRZ9AS B TS BB i g v . 1B % 7 — I k3R H
(1) 1] v g 55 1 B AT N o an SR 2947 B fa 240k 1 26 20 9 B N R IR U 1
£, X RSB AT NI RO . Besl, MBI IR S, BT RIER
eSS 54520, WRAELKIEZLZ0 M BB, AFFE 58 1ER . 23,
B [H o AR R AR e TR R E A, b AU R BT T 2 B

3.2 WA AT FE

BRI, 5HASSGETT I EAMIBRL SR R, S
FHRBATEN . A NS WG G W R SR — 87, S E 620 EREIniR B .
fi 57 Bl (Reservation, Understanding or Declaration) A 772K B A1 TG i
(1o SOMRHRIX —ALT7, S B vl ALE [ 5 2% 20 i) B INIR 24 2% 14 AT 2 21 PR 1) 2 Bt
BITTRZIH H 0o REFERA WIS, HZ W GEE IR &S EiE i
[T 20 b Rl S SR A L RS B A AR . YA RN, SRR A (R
AL CA R PP, X —SEBrT DUB I A 1795 G2 Wi A 1 Al e ok
(R ERNERZ) . 2 Egit, BEEE LR, Frarss sk 2m Re 15%
FEFR1F S UL B i #0125t P i imiE B AR PR IR R IEZE % (Haver v.
Yaker) F PRl G F8 HH, S0 W R WA 20 e BB 2 BRAE 455 20, T2 T]
MBS L) . MXERE, SWBRAEFEINZFLA ARG, B bR adhg,
WA LA SR . R FAFB S WU A R, Bk ikas
BEINEIIREE « MR B —IEIE AL S 8, S gioE R e, DR R AR

26 Guy M. Miller, Treaty Termination under the United States Constitution: Reassessing the Legacy of Goldwater
v. Carter, New York University Journal of International Law and Politics, Vol. 27, No.4, 1995, p.888.

27 David J. Scheffer, Law of Treaty Termination as Applied to the United States De-Recognition of the Republic
of China, Harvard International Law Journal, Vol.19, No.3, 1978, p.1002.

28 Louis Henkin, Litigating the President's Power to Terminate Treaties, The American Journal of International
Law, Vol.73, No.4, 1979, p.653.

2 David Gray Adler, The Constitution and the Termination of Treaties, Garland Publishing, 1986, p.98.

30 Kristen E. Eichensehr, Treaty Termination and the Separation of Powers, Virginia Journal of International Law,
Vol.53, No.2, 2013, p.250.

31 Michael J. Glennon, The Senate Role in Treaty Ratification, The American Journal of International Law,
Vol.77, No.2, 1983, p.258.

32 Michael J. Glennon, The Constitutional Power of the United States Senate to Condition Its Consent to Treaties -
United States, Chicago-Kent Law Review, Vol.67. No.2, 1991, p.534.

3 Curtis A. Bradley and Jack L. Goldsmith, Treaties, Human Rights, and Conditional Consent, University of
Pennsylvania Law Review, Vol.149, No.2, 2000, p.404.

34 Haver v. Yaker, 76 U.S. 32 (1869), p.35.
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KT S WP I B R L) S5 A AAAE PRIk £ — PR R 7 PERR ], RIS SR 4
WASRAF B W = . R s T3 — P SR PR RR ), B8 B 4 m] LR £ 1
TE B SR LR AT . RN IR 29 554 2 2P PEBR ], nT LASEI 2
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A RE I IEFR T ERHEIE . SEER P AN IS RTINS 2B T LA R, Rl T2
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IRAHE R RN SEHLE — P IS T RMIRE T o T HK, AT BEA BRI G AT B .
MGRHR H— IR A HERB S W FE, HUS W EE =02 — MRS
Gy IR AN FSEIRET , ARATREFCNEUE L T R AR Y. TS WGERES S, &
FEGARE, BIES B4R, SR B IRRE LT BORIER S B i
TE o QISP IR 29 5 A1 A2 SR PERR ), S0k e 1R 20 AR B B E IR 2175 T
B AN R EE IEIR A I Y A TR PR 6] 1 2 W B B Ak 2 5B 4 sk
R, SR PERR R RSB S e e BRER A T, BIRRAS B HASR
PeE o HUEAT L, SEARPERREIR T 7 g K s 0] . AT P PERR 1 5 A
FTZW B2 5By, (AESLE 2B R A 1 SRS, #an, 2 2010
TEAER R ORI U8 2 20) IHLE T RS LRI : WREASES
ERERS G, INEmS e EE R AL 2 ZFTse IR, SN Y
SLEPIEEN S B AN R RS DL M F 2R oz, DLW P Wrnid 2947 MR B
S f R 2, T AL 56 [ A 00 AR 25 2058 14 2658 3 B E IR H 564
3893333<E£EP5E7Kﬁﬁ$£F?EtKE%U FAEZ WS SR AW BCER KT 40.

4. R B R

M EINR, VL BT DR E IR A F I, 2 AR MR\ N

35 Congressional Research Service, Treaties and Other International Agreements: The Role of The United States
Senate, 2001, p.12.

36 Kristen E. Eichensehr, Treaty Termination and the Separation of Powers, Virginia Journal of International Law,
Vol.53, No.2, 2013, p.302.

37 Kristen E. Eichensehr, Treaty Termination and the Separation of Powers, Virginia Journal of International Law,
Vol.53, No.2, 2013, p.278.

38 Resolution of Ratification: Senate Consideration of Treaty Document 111-5, 2010-12-22,
https://www.congress.gov/treaty-document/111th-congress/5/resolution-text?s=1&r=46.
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3 David Gray Adler, The Constitution and the Termination of Treaties, Garland Publishing, 1986, p.105.

40 Catherine Amirfar and Ashika Singh, The Trump Administration and the “Unmaking” of International
Agreements, Harvard International Law Journal, Vol.59, No.2, 2018, p.452.

41 Charles A. Lofgren, War Powers, Treaties, and the Constitution, in Leonard Levy and Dennis Mahoney (eds.),
The Framing and Ratification of the Constitution, Macmillan, 1987, pp.253-254.

4 Joseph M. Lapointe, Treaty Termination and the Presidency: Using Custom to Solve Separation of Powers
Disputes, Charleston Law Review, Vol.14, No.1, 2020, pp.166-167.

43 Edward McGlynn Gaffney, Jr., Goldwater v. Carter: The Constitutional Allocation of Power in Treaty
Termination, Yale Studies in World Public Order, Vol.6, 1979, p.155.

4 David J. Scheffer, Law of Treaty Termination As Applied to the United States De-Recognition of the Republic
of China, Harvard International Law Journal, Vol.19, No.3, 1978, p.937.

4 Guy M. Miller, Treaty Termination under the United States Constitution: Reassessing the Legacy of Goldwater
v. Carter, New York University Journal of International Law and Politics, Vol. 27, No.4, 1995, p.860.
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19 See Bin Cheng,‘Custom: The Future of General State Practice in a Divided World’ in The Structure and
Process of International Law (eds. R. St J. Macdonald and D. Johnston), Dordrecht, 1983, p. 513.
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Introduction of Customary International Law at the " Critical Moment": An
Analysis from the Perspective of Public Health
Yu Fenghua, Xu Chongli
School of Law, Xiamen University , Xiamen 361005, China

Abstract The insufficient supply of international law rules can hardly be matched
with the demand for new rules at the "Critical Moment" of major changes in the
international community brought about by the COVID-19 epidemic, and the limitations
of the existing sources of international law have been highlighted in the light of the
COVID-19 epidemic. At a time when treaty negotiations are at an impasse and general
principles of law are absent, it is practical and urgent to re-examine the existing
customary international law doctrines in the field of international public health and to
reflect on and reconstruct the "two-element theory" of traditional customary
international law by introducing the concept of "Critical Moment". The concept of
"Critical Moment" is of practical urgency. The "Critical Moment" of international
customary law mainly exists in two aspects, namely, the generation of emerging
customary law and the change of existing customary international law. Different from
"instant" customary international law, the accelerated formation of its two elements
comes from the accelerated establishment of opinio juris, a high frequency of behavior
of states during major changes in international society, and the corresponding consensus
of the practice of states. Once the afore-mentioned consensus satisfies consistency and
universality, the conditions for accelerated formation are met. During the epidemic and
the post epidemic era, although relevant practice of a leading state is individual practice,
once the relevant practice has gained the general support of the international community,
it become the general practice. The COVID-19 epidemic can be regarded as a typical
example of a major change in the international community, which led to the acceleration
of the formation of international customary law on freedom of movement of health
workers, the principle of risk warning, and international vaccine sharing. In the future,
China can enhance its understanding and application of multiple types of customary
international law at the "Critical Moment", lead the accelerated formation of customary
international law through the concept of "Critical Moment", and advocate the
development of emerging customary international law by taking the Pandemic Treaty
as an opportunity.

Keywords International public health; the Critical Moment; Customary
international law; Human health community
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P ZOINEE . GEEEANE AR REE P B SRS ), 3] (55D 2024 455 1
A, 25189 T,

3O FIRTE 2, (SIESPAEH AL JeEOA SR S IRER A ) I R N AN I 1S 1 IR TR S AR AN
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31 See Alex Mills, Private Interests and Private Law Regulation in Public International Law Jurisdiction, in
Stephen Allen etc. eds., The Oxford Handbook of Jurisdiction in International Law, Oxford University Press,
2019, p. 341.
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e FHET 1977 FEmiAn 1 H (IGIMNENGE) (Foreign Corrupt Practices Act,  f
PR FCPA), 'JFUAHE S Vg (1) 8 FE B R IN S8 R 2R354, Difg S I B R ) S 4t
T EBPNEA IS . SR, AT IR MR B RN A AR E Ak T2
L SIS B . FCPA W T KENEFEIERE A, KBS AT (h 2 7vr
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MES . https://www justice.gov/sites/default/files/criminal-fraud/legacy/2013/04/25/fcpa-
simplifiedchinese.pdf, 2025 £ 2 H 11 HjjiH .
2 SEC Files Settled Foreign Corrupt Practices Act Charges Against Siemens AG for Engaging in Worldwide
Bribery With Total Disgorgement and Criminal Fines of Over $1.6 Billion, Securities and Exchange Commission
v. Siemens Aktiengesellschaft, Civil Action No. 08 CV 02167 (D.D.C.)
https://www.sec.gov/litigation/litreleases/Ir-20829 , visited on 21 March 2024.
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HMNERETFBUFE A LRI . 6 E m VA e g K AN K- ZEH BT (Jeff Sessions) T
2018 4 11 A 1 HEA 1 — WX Hh [E 387181 (China Initiative), BH#fZERR T
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3 U.S. v. Daimler AG, No. 1:10-CR-00063 (D.D.C. Mar. 22, 2010),

https://www justice.gov/sites/default/files/criminal-fraud/legacy/2011/02/16/03-22-10daimlerag-statement.pdf,
visited on 21 March 2024.

4 PRESS RELEASE, BAE Systems PLC Pleads Guilty and Ordered to Pay $400 Million Criminal Fine (Monday,
March 1, 2010), https://www.justice.gov/opa/pr/bae-systems-plc-pleads-guilty-and-ordered-pay-400-million-
criminal-fine, visited on 21 March 2024.

3 Press Release, U.S. Dep’ t of Justice, JGC Corporation Resolves Foreign Corrupt Practices Act Investigation and
Agrees to Pay a $218.8 Million Criminal Penalty (Apr. 6, 2011), http://www.justice.gov/opa/pr/2011/April/11-
crm-431.html, visited on 21 March 2024.

6 United States V. Chi Ping Patrick HO, No. 17-cr-00779, 2018.

7 US Department of Justice Press Release No.18-1436: Attorney General Jeff Session’s China Initiative Fact Sheet
(2018-11-01),

https://www justice.gov/opa/speech/file/1107256/d1#:~:text=The%20Attorney%20General %E2%80%995%20Initi
ative%20reflects%20the, visited on 5 October 2024.

8 Shearman Sterling, FCPA Digest-Recent Trends and Patterns in The Enforcement of The Foreign Corrupt
Practices Act, Jan.2019, p.26.

° 2023 FCPA Year in Review, https://fcpa.stanford.edu/fcpac-reports/2023-fcpa-year-in-review.pdf, visited on 21
March 2024.
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http://www.justice.gov/opa/pr/2011/April/11-crm-431.html,
http://www.justice.gov/opa/pr/2011/April/11-crm-431.html,
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FHEKATN Gssuer) LI EACH NG EFERL, 1A ST WG I AT 9 (1) 1 r
FERE NI 2 A, BABORIEIEIKAT A5 56 B A AEAE HARTT T FETECR .
Wi, EWAHEGERE T EE AR, BREERIERANN, DLUEAEMEZE
MRS, B AR 38 E — AN R B 4 56 [ — NSt L i i Bl E VR H
FRHABPAEM AR GIKAR . BRAL, i Aa]. mlkEFe. JREANAHR
BN NI BE Al o AR AT M A 36 B S IR AN, AR HAT IS R 15
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FAZARE N R E H RN BE E A, Hoghl B AN A 36 B R AT A& —E
(R RER] 18

10 Tor Krever, Curbing Corruption? The Efficacy of the Foreign Corrupt Practices Act,33 N.C.J.INT’L L. &
COM. REG. 87 (2007).

11 See 15 USC§ 78dd-1(g); 15 USC§ 78dd-2(i).

12 See 15 USC§ 78dd-2(h)(1).

13 15 USC§ 78dd-2(i).

14 See 15 USC§ 78dd-1(a), 78L.

15 15 USC§ 78dd-1(g).

16 See H. Lowell Brown, Extraterritorial Jurisdiction under the 1998 Amendments to the Foreign Corrupt
Practices Act: Does the Government's Reach Now Exceed its Grasp, 26(2) North Carolina Journal of International
Law and Commercial Regulation 340 (2001).

73X B RE TR EATHM N, RIE FCPA, JEHfL$E “officer, director, employee, agent” .

18 15 USC§ 78dd-2(i); 15 USC§ 78dd-1(g).
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EEETRIANTEZE . 1998 4, X FCPA MEFFEWAH A 7] 46 TR 2, FHA
W [ 2= AT UL 208 T AT B LA B R SE F A S, 2R E e
FL G s (R 3 AN E FEAUAE FR R ANE 44, R 1998 4E%) FCPA #E4T 21T, ¥
AR B AR NN LA . 22
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B, SNERAT NE T HESEE . B8 FCPA, fEREALNEZ 2 E
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[, FCPA FFAXT &KAT NI EFEAE PR &, Sebr i ¥ o E K AT NHERRAE
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FERAT NV E SRR E T — DT 5E 5%, B HAEAT M R oh RE STt 1 bR s sAT A
PHIR, A, RMEATIHAT A NBEIEE WAESS, WAERAT N, REHATH 2

19 JESSE VAN GENUGTEN, Eliminating Schmiergeld:Lessons Learned from the Enforcement of Foreign Anti-
Bribery Laws in the United States and Germany, 107 THE GEORGETOWN LAW JOURNAL 777 (2019).

20 United States Securities and Exchange Commission, SEC Report on Questionable and Illegal Corporate
Payment and Practice.

21 Beverley H. Earle, Foreign Corrupt Practices Act Amendments: The Omnibus Trade and Competitiveness Act’s
Focus on Improving Investment Opportunities, 37 CLEV. ST. L. REV., 551-52 (1989).

22 H. Lowell Brown, Extraterritorial Jurisdiction Under the 1998 Amendments to the Foreign Corrupt Practices
Act: Does the Government’s Reach Now Exceed its Grasp?,26 N.CJ. INT’ L L. &COM. REG. 292 (2001).

23 See 15 USC§ 78dd-1(g)(2), 78dd-2(i)(2), 78dd-3(H)(5).

24 15USC§ 78dd-1(a)

25 15 USC§ 78dd-1(g).
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26 15 USC§ 78dd-3(a)(1).

7 BARTE, X TARRAT NAME A RARBEAT 5 , HNBRA AT N6 R AL R F I N AT AR, T4k
RAT NHACFE A TE B SR . See 15 USC§ 78dd-1(g); 15 USC§ 78dd-3(a)(1).

28 See Assistant Attorney General Lanny A. Breuer Speaks at the 24th National Conference on the Foreign
Corrupt Practices Act, Tuesday, November 16, 2010. https://www justice.gov/opa/speech/assistant-attorney-
general-lanny-breuer-speaks-24th-national-conference-foreign-corrupt, visited on 10 December 2023.

2 AR BAME EEGE AR AN RGEE R, TR A NE R LRI HRAT

30 See generally Rachel Brewster, Enforcing the FCPA: International Resonance and Domestic Strategy, 103
VA.L.REV. 1161 (Dec. 2017).

31" See Elizabeth Spahn, International Bribery: The Moral Imperialism Critiques, 18(1)Minnesota Journal of
International Law 163(2009).
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3 See US Department of Justice Press Release No.18-1436: Attorney General Jeff Session’s China Initiative Fact
Sheet (2018-11-01) ,

https://www justice.gov/opa/speech/file/1107256/d1#:~:text=The%20Attorney%20General %E2%80%99s%20Initi
ative%?20reflects%20the, visited on 5 October 2024; See also 2023 FCPA Year in Review,
https://fcpa.stanford.edu/fecpac-reports/2023-fepa-year-in-review.pdf, visited on 21 March 2024.

34 See Charles F. Smith and Brittany D. Parling, American Imperialism: A Practitioner's Experience with
Extraterritorial Enforcement of the FCPA, 2012 University of Chicago Legal Forum 256 (2012).

35 Andrew S. Boutros and T. Markus Funk, “Carbon Copy” Prosecutions: A Growing Anticorruption
Phenomenon in a Shrinking World, 2012 The University of Chicago legal forum 265 (2012).

36 See Lotus Case,PCIJ Series A, No.10, para.46.

37 See RESTATEMENT (FORTH) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §407
(2018).

3% Janis, Mark W., International Law 364 (8™ ed., Wolters Kluwer 2021).

39 Bartolus on the Conflict of Laws 51 (Beal trans 1914).

40 Kevin Li, Reconceiving Extraterritorial Jurisdiction 45 (1% ed., Nomos 2022).
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42 Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, art.4(2).
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The Legitimacy Basis, Boundaries and China’s Response to the
Extraterritorial Prescriptive Jurisdiction of U.S. Anti-Bribery Legislation

Abstract: The U.S. Foreign Corrupt Practices Act (FCPA) took the lead in
establishing a mechanism of legislative jurisdiction over bribery occurring
extraterritorially by means of unilateral legislation. It was initially designed to
safeguard the international image of the United States, but has since evolved into a legal
tool to protect U.S. business interests and shape the U.S.-led global legal system. The
United States’ anti-bribery extraterritorial legislative jurisdiction has a basis in
international law and is supported to some extent by the principles of personal,
territorial and effects jurisdiction. However, expansive jurisdiction needs to be limited
by the principle of proportionality and must not unreasonably interfere with other States.
From the point of view of the closeness of the jurisdictional link, the jurisdiction of the
U.S. Foreign Corrupt Practices Act over U.S. persons is proportionate, while the
jurisdiction over foreigners based on the principles of territoriality and jurisdiction of
effects does not meet the requirements of the principle of proportionality. At the same
time, the U.S. approach to dealing with extraterritorial jurisdictional conflicts in anti-
bribery can lead to its jurisdiction exceeding the boundaries of the principle of
proportionality. In the face of excessive U.S. jurisdiction, China should respond with a
positive attitude to safeguard China’s jurisdiction and protect the commercial interests
of Chinese enterprises. On the one hand, China should build an autonomous anti-
bribery extraterritorial jurisdiction system and actively defend itself, and on the other
hand, it should also actively participate in anti-bribery international law enforcement
and seek cooperation. At the same time, Chinese enterprises should focus on the
construction of anti-bribery compliance and cooperation mechanisms.

Keywords: anti-foreign bribery; criminal extraterritorial jurisdiction; customary
rules of international jurisdiction; principle of proportionality; international law

enforcement cooperation; corporate compliance
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DIAENE SRR . 2RI, stk iz S8 PR ARk DU A bR A
% F 108 [ X SE AT VAL, 2 E Bl o ] 5 S B 1) B SV A FRAIG, DA
SAPEEANFFEERIA G 20 e . AR E RSB A R E ZEAT A TR
) 52w B K B, A PAPPAL EY IR B ) S B LU . VAR 15 (opinion juris) A& )
PE BB EMECGEE R 2R, B bRERes OB TR Lo B Ei,

'8 D'Amato, The Concept of Custom in International Law[M]. Ithaca: Cornell University Press, 1971: 211-212.

19 United Nations, Report of the International Law Commission, A/73/10, 2018, Chapter V, p.138.

20 See James Crawford, Brownlie’s Principles of Pubilc International Law[M]. 9™ edn, Oxford University Press,
2019: 24.

21" See International Law Commission, First Report on Formation and Evidence of Customary International Law,
p-21, UN Doc. A/CN.4/663 (May 17, 2013).75 7] L+ Asylum Case (Colombia v. Peru), Judgment, I.C.J. Reports
1950, p.266, 277.; Right of Passage over Indian Territory (Portugal v. India), Judgment, I.C.J. Reports 1960, p.6,
40-41.

22 See North Sea Continental Shelf (Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports 1969,
p-43, para.74.

2 E PR AR ACHE KRGS T NE A E E ) 7 HA, B2 % AT o A S5 B (1
HVERN, B T SIAEE RN E SR AR AT, AR VA BB PR B A JE B N FAT
FANMEFE FATANE e, VR B s AR (S [ 58 S — AR 11544511 .- See North Sea Continental
Shelf (Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports 1969, p.44, para.76-77.; Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Judgement, I.C.J.
Reports 1986, p.108, para.206.
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24 United Nations - Office of Legal Affairs, Articles on Responsibility of States for Internationally Wrongful Acts,
GA Res. 56/83, 12 December 2001.

25 Akehurst, Custom as a Source of International Law[J]. British Yearbook of International Law, 1974, 47:4.

26 See Peter Haas, UN Conference and Constructivist Governance of the Environment, 8 Global Governance 73
(2002).

27 See Simma and Alston, The Sources of Human Rights Law: Custom, Jus Cogens, and General Principles[J].
Australian Yearbook of International Law, 1992, 12: 90-92.

28 See Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, I1.C.J.
Reports 2012, p.460, para.116.

Y FECRMBLNEFATHMAEFE R R G, EFRERLfEH, RPN E R e RN L, HR & il
B P IZ — HI e A Ly AR TT BEAR RN s (EFE S PRk s, AN S 2757 8 L IRIE AN o VLR 26 20
i 2 25 G5 B B IE S 2 R A7 AE T B KA {5 . See Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), Judgement, I.C.J. Reports 1986, p.97-98, para.184.
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B EAE 2650 T 7 =2 40 PR U B DU R 7 T D) 8y > 46 Bl B bt A A% HE R, R ik e R AL
N, TMFFARMl A ZLF 5L (merits). See Request for an Examination of the Situation in Accordance with
Paragraph 63 of the Courts Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France),
Dissenting opinion by Judge ad hoc Sir Geoffrey Palmer, I.C.J. Reports 1995, p.413-421, paras.94-119; Request
for an Examination of the Situation in Accordance with Paragraph 63 of the Courts Judgment of 20 December
1974 in the Nuclear Tests (New Zealand v. France), Dissenting opinion by Judge Weeramantry, 1.C.J. Reports
1995, p.351-362. B PLIL B AE LS IR 05 AR N SR UCR LA 5L T 2 Ak /8 7 ont + B Brik B B 5T Y
IR, BRIk v] DUAR ORe 58 B0 o s (LR CAfSL IS B 2 RN M ER R, A0 20 L4 4 i
fifk, A —EBERRA R LR, B BRVERE N E bR 2 AT BRI BEA AT A B A
. ”See East Timor (Portugal v. Australia), Separate opinion of Judge Ranjeva, 1.C.J. Reports 1995, p.133,

ara.6.
?1 See Arrest Warrant of 11 April 2000 (D.R.C. v. Belgium), Judgment, I.C.J. Reports 2002, p.24, para.58;
Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Preliminary Objection, I.C.J.
Reports 2007, p.615, paras. 89-90. F 5l 4nfr 4 AR 27, HERE A BT 52 M VA i 00 6 B ST 458 ]
bridi, REETHOPIZERICR, (HIEBAKIH A R AR T4 TAE. See Pulp Mills on the
River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010, p.82-83.
32 AR M HE T AL T R SER, Bl anaE E AV AEEERCE TR, ECR 114 NMEFEG,
UK By — A kT itk XA E A 20 A, EEBIIRAN, AR DR . EL I Bridk e R Sk
HrEAF W EIN, FFEE 7 i E L il X Sl # A
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3 See Armed Activities on the Territory of the Congo (D.R.C. v. Uganda), Judgment, 1.C.J. Reports 2005, p.226-
227, para.162.
34 Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, 1.C.J. Reports 2012 (II), p. 666, para. 114,
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37 Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, I.C.J. Reports 2012 (II), p. 674, para.
139.; Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain), 1.C.J.
Reports 2001, p.63, 93, paras.167, 185.

3% Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment, I.C.J. Reports 2012 (II), para. 138.

3 Gabeikovo-Nagymaros Project (Hungary v. Slovakia), 1.C.J. Reports 1997, p. 78, para.142.
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40" Anthea Elizabeth Roberts, Traditional and Modern Approaches to Customary International Law: A
Reconciliation[J]. American Journal of International Law, 2001, 95: 757-791.

41 Michael Wood, Third Report on the Identification of Customary International Law, UN Doc. A/CN.4/682
(2015), paras. 39-45.
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2 International Court of Justice, Written Proceedings: Request for an Advisory Opinion on the Obligations of
States in Respect of Climate Change (Case No. 187), available at: https://icj-cij.org/case/187/written-proceedings
(last accessed 11 April 2025).
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3 Thomas Burri, “Data from Submissions of Participants to the International Court of Justice Advisory
Proceedings on Climate Change Law (2024)”, Mendeley Data, V2, available at:
https://data.mendeley.com/datasets/f997hfnhjk/2 (last accessed 11 April 2025).

4 Questions by Individual Judges, Verbatim Record, 13 December 2024 (Afternoon), p. 40 (lines 1-12).

5 Vladyslav Lanovoy, “Due Diligence in International Law: A Useful Renaissance or ‘All Things to All People’?”,
European Journal of International Law, 35 (2024), p. 2.
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28 Dispute over the Status and Use of the Waters of the Silala (Chile v. Bolivia), Judgment, I.C.J. Reports 2022, p.
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33 International Court of Justice The Corfu Channel Case, International Court of Justice, https://www.icj-
cij.org/public/files/case-related/1/001-19490409-JUD-01-00-EN.pdf.
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August 2024)’, UN Doc. A/79/10 (2024) 1, at 147, para. 2.
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3 See, e.g., Written Statements of African Union, paras. 90-99; Albania, paras. 65-93; Antigua and Barbuda,
paras. 125-142, 298-346; Bahamas, paras. 92-104; Bangladesh, paras. 88-95; Barbados, paras. 133-150; Belize,
paras. 31-63; Burkina Faso, paras. 171-182; Chile, paras. 35-39; Colombia, paras. 3.13ff; COSIS, paras. 80-96;
Costa Rica, paras. 40ff; Ecuador, paras. 3.18-3.31; Egypt, paras. 83ff; Grenada, paras. 38-41; IUCN, paras.
307ff;Kenya, paras. 5.3ff, Mauritius, paras. 189-192; Mexico, paras. 40ff; Micronesia, paras. 53ff; Namibia, paras.
49-61; Nauru, paras. 26-33; Nepal, para. 26; Netherlands, paras. 3.52ff; OACPS, paras. 96ff; Pakistan, paras. 29-
39; Palau, paras. 14-17; Parties to the Nauru Agreement Office (‘PNAQ?’), paras. 37-46; Philippines, paras. 55ff;
Republic of Korea, paras. 32-37; Romania, paras. 98-108; Saint Lucia, paras. 66-68; Saint Vincent and the
Grenadines, paras. 98-108; Samoa, paras. 87-130; Seychelles, paras. 97-133; Sierra Leone, paras. 3.10ff;
Singapore, paras. 3.1-3.20; Solomon Islands, paras. 146-162; Spain, paras. 6-8; Sri Lanka, paras. 95-98;
Switzerland, paras. 14-47; Thailand, paras. 7-14; UAE paras. 90-102; Uruguay, paras. 89ff; Vanuatu, paras. 235ff;
Viet Nam, paras. 25-29. K H JEE R4 16 71, 28 38 V.

% See, e.g., Written Statements of China, paras. 128-129; India, para. 17; New Zealand, paras. 96-103; Nordic
countries, para. 71; OPEC, para. 87; USA, paras. 4.15ff. Australia, para. 4.10; Indonesia, para. 61; Japan, para. 11;
Written Comments of United Kingdom, paras.34.

% Thomas Burri, “Data from Submissions of Participants to the International Court of Justice Advisory
Proceedings on Climate Change Law (2024)”, Mendeley Data, V2, available at:
https://data.mendeley.com/datasets/f997hfnhjk/2 (last accessed 11 April 2025).

61 Qral Statement of Dominica, p. 55. Also see Written Comments of Chile, paras. 65, 67-77, Belize Written
Statement, paras. 31, 32, 35-63; Solomon Islands, paras. 40, 81, 133-162.

92 Written Statements of the United States, para. 4.15 et seq., para. 4.25; China, paras. 128, 131, 134 et seq.; India,
para. 17; Japan, para. 14; Kuwait, para. 60 et seq.; OPEC, para. 62; Indonesia, paras. 61, 63.

3 Written Statement of Australia, pp. 75-81, paras. 4.2-4.15.

64 Written Statement of China, pp. 50-51, paras. 127-129.
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5 Written Comments of United Kingdom, paras.34.1.

6 Written Statement of Australia, p. 78, para. 4.10.

7 Third Report on the Protection of the Atmosphere by Shinya Murase, Special Rapporteur of the International
Law Commission, 25 February 2016, A/CN.4/692, para. 37.

% Draft Guidelines on the Protection of the Atmosphere adopted by International Law Commission, Report of the
International Law Commission seventy-second session, A/76/10, p. 21, para. 6

% Draft Guidelines on the Protection of the Atmosphere adopted by International Law Commission, Report of the
International Law Commission seventy-second session, A/76/10, pp 27-28, para. 8.

70 Written Statement of China, p. 51, para. 128.

71 UK Written Statement, para. 137.4.3.

72 Written Statement of United Kingdom, para. 137.4; France, paras. 178, 206; New Zealand, para. 140; Russia, p.
16 et seq.; China, paras. 118, 136, 138.

73 Written Statement of United States, para. 4.15 et seq., para. 4.25; China, paras. 128, 131, 134 et seq.; India,
para. 17; Japan, para. 14; Kuwait, para. 60 et seq.; OPEC, para. 62; Indonesia, paras. 61, 63.

74 Written Statements of Singapore, paras.3.20.

- 135 -



TRESEAS, LEHPLSEASEHR ORI A EZER, P

4.35 RO EE AR R RS EH R 5N

USSR 5K, 47 9 51 K B K 54T — B BRi SR g 2k 2D BT RUE VAR G
o TNENMALAFAER X 55, DB EWRAIRINN o 3 S8 0l S
%5 (AR & HESS g5 105 A4 ) Al Re sl K IE K 5T . 38 S B8 il 55K firh
K AERTALSER) 81 555 31 KR, GRRRE R, e
Ry R FACTE IS . FLBSRM By, [ 5 e W iR = U HETBORT a1 o A
PESZUR G O T, R BE R ICE R Tt gk D HETEG - BIVAL) Ront g e B8 i X557
W — R B E BRIE S5 B I o X8 S5 R G B 1) P 53 3 B K 35 1 55
TR ORAFIFPEA LI LS5 BB A (IAEFRL. BIRBD X 55

K BRI R B & i LSS AE (EEZE e ) AEZE N BRA VRN )1, BEERUAER
E— )& BRI 24 0 5 e St i O A Bk A 1) B AR RSB, 5 000 AT e 1 i [ PRy
AETt4E. HETAETIREBPATIR T . REF (ERVE) 5 15 FIEMEL)
BLA,  AH AT B 2K DA i R R

(Z) BAEZFAFRG B S R E 5

1 BEARNE YA 5317

SRS, & E b 228 2 2 R 5 HENG . L5 AL S B g2
AR ] 52 T4 v A 5% o LA BL S5 P AR 1) 5 52 A 52 1 ) ] 5 A B el v A
AT B 1) O 1B 2 B 1y 5% DASE T Hp [ D AR ISR ) D) B8 A 1) O B R 5%
H R, Bl T AR Tl s DARK B AR I [ 5K 32 3kl 55 Sk B b g i 2% 2
AT 1. ZBEFAERRIR 5 0 ZEY A SRR SL I M, KER 70K F 18 AIE R
e B B e SY 5T I BraZ B b B ORI SR A B TR U A O A T R
T A5A A ) @, DR skt 0 22 Sl A s AR A ) Bt B SE H

FEARZER, E e & E oKW B IR RO SR AL S5 I HI bR, JF3E
PSR, T2 BB T N 3 TR 3 R B 2 A, A AR A LR iX
ST IR I . FE SRR CE AR, B0 T R EZEEZ 55,
B S bR A IE SR T Bk 5 HFE (Loss and Damage) [l @ 1 14
KL 538G AR T 24 HT B PR A E S R OIS . KEPE RS K
14 [ % B Ge i 2R M40 3 i) RO B 1 S8 PR 006 1S R R B R T IR £,
RIS H FRAET R B HACRE . 7R R EFICH /DN SIEE K, 0%
NIRRT IR LSS bR, 22 RS [ bRk Be i A B SR AE AR IR 205

75 Written Statements of China, paras. 128-129; India, para. 17; New Zealand, paras. 96-103; Nordic countries,
para. 71; OPEC, para. 87; Australia, para. 4.10; Indonesia, para. 61; Japan, para. 11; Written Comments of United
Kingdom, paras.34.

76 Written Statement of Vanuatu, pp. 17-18, para. 20.

IR CRUEAR A E PRV EHE AR TR (A R A R TR, B GEREERIT) 2024 5 41 5
5.

- 136 -



7Bl AT Reid S Brid, DMENARR E K TR S B ST Al T AR B 5K 5
HEBCE Z N 77 1 (B8 — 5538 4, DORBEHAH SRR AR . AN R Z 8, X
T i e U ) S A IR AR VR R PR, TR EE AR R A AR KA
ZE 5 BRI Z o FEUESERE b, FRATTA REAERIT IR D ] 0 ZEE) o148 AR 5 v Rl

NFER R, IR ER AR [ S 0 BB ) b R 70 B DA S 2 R e 3

ESEIEES

S o £ T
TR
e T
LE . SR | T i,
M 4% o o HIEE S
e i | B
YN 2 BT
T
LEGT | SIRERE. % | 44, SEEE | SEER
e v i o
Bl B, LB
SENALE | B, T | Ry | ‘
ERTRE | ERNs | EnmmRss | A
R W%
Yo
SR | B AN 2 5410
SRLE | ST | WK ERER | RN | kOIS,
MEBEL | HaRERME | RETER | B | bR
i A ® Y
%
SRR R
R |, B —
et e P P T A e
| g

2.LLRL s Bl R N ARER R e 95 [ X 537

FLB5 ] Pl 2 ko ZEED 0SS5 TR T M i CRISIIRE i) AOARAL 55
AR5t N FAE S A A A T T T AE SRR IR S [ SR e A B o A [ i
Bhit o G R ab EE IR AL 1 S E Bk 5%, B RE ol [ 502 B 4
2 (BEMED), HnIUEsTi% 5. I HABA DU AR RO SRR,
— FUAl A R B FEERE A RS S 70, il RER R E PR ANIEAT O, T 5

- 137 -




REZR RS W EK,

BB [ 1 H AR SEBLR = RIS (A R A 7 BRER BE B 9 T A2
BEX— HARHISEEL, FUBSRT B ARz 0 5k, [ 5O B RN I N v = A HE
AT RN i B 1 2 AR 249 b STAB I BidZs U, ELAZAT J9hs 51k B X STAE— M
] i B 5 2R 2 BT SE BN FS SR o 79 B 2% o ] A o e U 0 2 8 i O — ik L B
V555, SO BRI B AR FHARTE TR, K — B PRk A [ 1 SR E Bk *1 I
5% 00T T i R ok T 7 5 U 5 o SR 8 S0 g ol S0 6% L B i o RO AR SE 55, O
AEM 8 55, AT NFLAGL T AR T, 8RS A S,

3. LS ORI HEBOR B 37 8 5 DA S I

S E MBI ZERRIE N, 20N T el E PRk SRRk, 4ERF (B2
RYE) MPIRZHE, BB 5B EEESUE SIERNEEEFERZ . A
VRN T ZEEN L, SCE LI AR B 55 75N BER 15 5€ « ST R I A i 155
0 T Pl B AR AT ] B R == AR HE AT Oy 3 A IR 5T 5 IR A 55
BEAR o IR BARRE 1 DU AT S 2R L L HY G 2 [ ik e B PR T T A K
KRN L5 o ) N7 375

— TR T B s BB AT RE R N STAESE A . — ELIE PRABE R A 0 BB
UIBGAE I W 7! R PR DA VSN TR NS S LiE T n N o8 > SR 7 178 SN ESE Ak & N 5
SEERIX VR R SR ATIT KT ] o 300 36 [ I g s R THARCR B s s BRAT
EhAs 32 B N BUA 2R ORISR UL, RG] 13 RS W BOXUE:

TR LERE K B E ST B BN SRR TR (EEE) NI
G RE P HARSRBIPER), HAZ O BEA B ERER, HAKBELIR T
o AN EB BRI — 02, AR E bR B L] o ) .

U, NLxH SRR E R N EE R . AELEHER

FENIR SARAAL T] r, E 5R BiAHH 00 B R AR SRR, T
e N EEVERERRE LSS EiR, T8 E 2 ASun LR . iRk, 224
FEA4R SN A AR A [ SR s SN R 5T« A SR R R, DA 2R e )
R BN AR AE LA, R ST E By M ABGE T 0 B R R
INNFEREZ T SR SR SARAT Bl SR H A 0 4 It Y RV 2 il o

(—) SARZBACRIP M (S Hy L E 8

SR LPEAN S i b ok OR3P P SC55 B LB A EOR AR 1 A AT
b, W RLIE F TR AR A Uk . BEAR E B R 78 e G — MR — AT Y

\D ‘_>8

N

78 Qral Statement of Vanuatu, Professor Jorge Vifiuales, CR 2023/XX, p. 109, para. 9.

79 Written Submission of Vanuatu, pp. 17-18, para. 20.

80 Written Submission of Vanuatu, para. 4.4.3.
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82 ILA, Tim Stephens (Rapporteur) and Duncan French (Chair), ‘Study Group on Due Diligence in International
Law’ (Second Report, July 2016) <https://www.ila-hq.org/en GB/documents/draft-study-group-report-
johannesburg-2016> accessed 11 April 2025.

8 PMPESCIR S, BRTE MR AR U2, 302 “What are the obligations of States under international
law to ensure the protection of the climate system and other parts of the environment from anthropogenic
emissions of greenhouse gases for States and for present and future generations. ”

8 Vanuatu provided a detailed analysis of this issue in its Written Statement of Vanuatu, pp. 98-99, paras. 211-
216.
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85 See ILC Draft Articles on the Prevention of Transboundary Harm from Hazardous Activities, with
commentaries, United Nations Doc. A/56/10 (2001) (“ILC Draft Articles on Transboundary Harm”), Article 3,
Commentary, para. 7. “/& 5 JEATASFHE K 55, AT I E AT A 2800, Frid it b 28 il L5,
FASERAE L AHEAE TG L N A58 205 IR AT, WRSehr EIREMENX — al, ZE A R I RE R
K. WA E SRR, SSRIBATIHFARES FE AR K E.

8 Responsibilities and Obligations of States with Respect to Activities in the Area, Advisory Opinion, 1 February
2011, ITLOS Reports 2011, p. 10 (“Activities in the Area Advisory Opinion”), at p. 41, para. 110.

87 Pulp Mills, p. 79, para. 197.

88 Activities in the Area Advisory Opinion, p. 43, para. 117.

8 See Activities in the Area Advisory Opinion, p. 43, para. 117.

%0 ILC Draft Articles on Transboundary Harm, Article 3, Commentary, para. 11.

! TILC Draft Articles on Transboundary Harm, Article 3, Commentary, para. 11.

2 Activities in the Area Advisory Opinion, p. 43, para. 117.

93 Activities in the Area Advisory Opinion, p. 43, para. 117.

9 Pulp Mills, pp. 88—89, para. 223.

9 Activities in the Area Advisory Opinion, p. 69, para. 222.
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% Activities in the Area Advisory Opinion, p. 41, para. 110.

7 See UNFCCC, Articles 3(1) and 4(1), as well as the Paris Agreement, Article 2(2). See also, eg, Paris
Agreement, Articles 3 and 4(3)—(6).

% See Activities in the Area Advisory Opinion, p. 46, para. 131.

9 See COSIS Advisory Opinion, para. 242,
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The Attribution of Wrongful Acts by Peacekeepers and the State

Responsibility of Sending Countries

Abstract: International peacekeeping operations authorised by the UN Security
Council are completed by Member States sending troops, police, civilians, or other
professionals. In General, the United Nations has the right to control the operations of
peacekeeping forces and uniformly dispatches peacekeepers to perform different
peacekeeping tasks. However, Sending Countries reserve the right to pursue
disciplinary violations and part of the criminal jurisdiction over peacekeepers in
practice. Thus, on the basis of principle of effective control, the wrongdoing of
peacekeepers may be attributed not only to the United Nations but also to their Sending
Countries. Since the country does not have the immunity that the United Nations has,
if the Sending Country effectively controls the peacekeepers, it has the duty to ensure
that the peacekeepers abide by the relevant principles of international law and
international obligations in their operations, otherwise they will bear state responsibility
for the illegal acts of the peacekeepers. Judgments made by judicial bodies such as the
European Court of Human Rights and the Dutch Supreme Court indicate that Sending
Countries may be responsible for the wrongful acts of peacekeepers sent by them. This
jurisprudence may motivate countries to conduct adequate training before sending
peacekeepers, but may also have a negative impact on the future deployment of UN
Member States to participate in peacekeeping operations.

Key words: peacekeepers, state responsibility, attributability, effective control
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Study on the Identification of Jus Cogens by the International Court

of Justice - The Case of the Advisory Opinion on Palestine

Xu Kun

Abstract: The International Court of Justice (ICJ) identified the “right to self-
determination” as international jus cogens in its 2024 Advisory Opinion on Palestine,
basing its argumentation on universal covenants such as the Charter of the United
Nations and the International Covenant on Economic, Social and Cultural Rights, as
well as on its previous judgments and advisory opinions. The identification of the “right
of self-determination” as international jus cogens is consistent with the elements of
“norm of general international law” and “non-derogability” in article 53 of the Vienna
Convention on the Law of Treaties and the criteria for identification of jus cogens in
the International Law Commission's draft. The element of “acceptance and recognition
by the international community of States as a whole” is not explicitly mentioned by ICJ,

but it indirectly attests to by citing universal conventions. Throughout the process of
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identifying the “right to self-determination” as jus cogens, ICJ has taken a step-by-step
approach, i.e., three stages: Charter provisions - obligations erga omnes - jus cogens.
On the whole, ICJ has been cautious in identifying jus cogens and has continued to
perform its functions on the basis of the cornerstone of State consent.

Key words: International Court of Justice Erga Omnes Identification of Jus

Cogens Self-Determination Advisory Opinion
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Japan: Population by broad age groups
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AU T o o2 < ) It 2 D R I 2 s v 5 R U6 2 R 335 T2 e AL AR 4
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4% .

R LEHH NS B ERBE RS FrEEAMEREE A L)

— 5F

FH VBN N E LR IRA, [FIRAE N gadr B X 24 FHRORK e 75 1)
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3 SIS 22 e A B AN ], ABAE S S Se KR R R, IIAE I B 55 F
W T PASNE (knowledge)« BE /) (capacities) & PP (reasonableness) A%
O = REMPEEZR, 7 E PR ok 205 FN) 3 20 1 57 R0 i
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3 United Nations, Convention on Certain Conventional Weapons (CCW) - Meeting of the High Contracting
Parties, CCW/MSP/2013/6, 2013.

4 United Nations, Convention on Certain Conventional Weapons (CCW) - Group of Governmental Experts (GGE)
on Lethal Autonomous Weapon Systems, CCW/GGE/2023/7, 2023.

> International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts, art.
14,2001.

¢ Corfu Channel Case (UK v. Albania), Judgment of 9 April 1949, ICJ Rep 1949, p. 4.

7 Armed Activities on the Territory of the Congo (DR Congo v. Uganda), Judgment of 19 December 2005, ICJ Rep
2005, p. 168, para. 301.
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TG I I SC g A . — & BN BB BEARIL 1 B BRyZont B X EA R B E,
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8 International Law Commission, Yearbook of the International Law Commission, 2001, Vol. 11, Part Two,
Commentary to art. 14, paras. 47-50.

° Hugo Grotius, De Jure Belli ac Pacis (On the Law of War and Peace), 1625, Book I1I, Chapter I, Section IV.
10 International Law Commission, Yearbook of the International Law Commission, 2001, Vol. II, Part Two,
Commentary to art. 14, paras. 47-50.
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[EB/OL].2021-06-01.

12" Antonio Cassese, International Law, 2nd ed., Oxford University Press, 2005, p. 45.
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14 United Nations, Arms Trade Treaty, Article 7, 2013.

15 International Committee of the Red Cross, Customary International Humanitarian Law - Rule 1: The Principle
of Distinction between Civilians and Combatants, 2005.

16 Martens Clause, Hague Convention (IV) Respecting the Laws and Customs of War on Land, 1899, Annex,
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17" Jiirgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy,
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