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The “Law Library Newsletter of Zhejiang University Guanghua Law School” is a periodical
supervised by Zhejiang University Guanghua Law School and sponsored by the Law School’s library. It's
a quarterly and internal publication which is published at the end of each quarter.

Address of Editorial Office: Room 102, Library, ZhijiangCampus of Zhejiang University
E-mail Address: hdhlqg@zju.edu.cn

Telephone: 0571-86592715, 0571-86592716

Website: http://www.lawlib.zju.edu.cn.

The goal of founding the “Law Library Newsletter of Zhejiang University Guanghua Law School” is
to bulid a bridge connecting the library with the readers, to improve the Library's service, to propagate our
resources, to developing the Law Library and to communicating with other libraries. We welcome article
contributions by scholars at Zhejiang University and scholars from other institutions. The authors and
this Newsletter reserve the ownership of all the original articles published in this Newsletter. Advance
written permission from the authors and this Newsletter is required for any reproduction, extraction,
translation and compilation.
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% (fiduciary duty) . VIEBEZEEHM (prudent investor rule) . HHAFIN (prudent person rule).
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1. Federal Materials

1.1 Statutes



W FHEIERE: Westlaw

&M 4%: Federal Materials—USCA—advanced—Statutory Text i A\ “trustee /s (prudence or
prudent)” —Search

KRR HWRRD 2 %M, HAH R /R4 RN T

15 U.S.C.A. § 77000 (West)

§ T77000. Duties and responsibility of the trustee

(c) Duties of the trustee in case of default

The indenture trustee shall exercise in case of default (as such term is defined in such
indenture) such of the rights and powers vested in it by such indenture, and to use the same degree
of care and skill in their exercise, as a prudent man would exercise or use under the circumstances
in the conduct of his own affairs.

1.2 Cases

WEHERZE: Westlaw

K& % 1%: Federal Materials—Federal Cases—U.S. Supreme Court—advanced—Synopsis/Digest
i\ “trustee /s pruden!” —Search

KIRAR: HWRRD| 9 RRG], AL, 4R mT:

Tibble v. Edison Int’1, 135 S. Ct. 1823, 191 L. Ed. 2d 795 (2015)

Declined to Extend by Singh v. RadioShack Corporation, 5th Cir. (Tex.), February 6, 2018

Synopsis:

Beneficiaries of defined—contribution retirement savings plan brought Employee Retirement
Income Security Act (ERISA) action against alleged fiduciaries of plan, seeking to recover damages
for alleged losses suffered by plan, in addition to injunctive and other equitable relief. The
United States District Court for the Central District of California, Stephen V. Wilson, J., granted
summary judgment for alleged fiduciaries in part, 639 F.Supp.2d 1074, granted summary judgment
for alleged fiduciaries on remaining claims in part, 639 F. Supp. 2d 1122, and, following bench trial,
determined that fiduciaries had breached duty of prudence, and awarded damages, 2010 WL 2757153
Parties cross—appealed. The United States Court of Appeals for the Ninth Circuit, 0’ Scannlain,
Circuit Judge, 729 F.3d 1110, affirmed. The Supreme Court, Justice Breyer, held that Court of Appeals
erred in concluding that claims were untimely, based solely on alleged fiduciaries’ initial
selection of funds, and without considering the contours of the alleged breach of fiduciary duty

2. State Materials (take New York for example)

2.1 Statutes & Court Rules

e R : Westlaw

K&K % States Materials—Statutes & Court Rules—advanced—Statutory Text %A “trustee

|

/s pruden!” —Search

MRER: RT 12 %4, HHMmk. SRR
McKinney’ s Retirement and Social Security Law of 2011 § 177, N.Y. Retire. & Soc. Sec. Law
§ 177 (McKinney)

§ 177Eligible investments
10



9. Investments, which do not qualify or are not permitted under any other subdivision of this
section, notwithstanding any other provision of law, provided:----- (b) such investments shall be
for the exclusive benefit of the participants and beneficiaries, and the trustee or trustees of
a fund shall make such investments with the care, skill, prudence and diligence under the
circumstances then prevailing that a prudent person acting in a like capacity and familiar with

such matters would use in the conduct of an enterprise of a like character and with like aims;

2.2 Cases

e R : Westlaw

& B 1% : States Materials—Cases—New York Court of Appeals—advanced—Synopsis i A

“trustee /s pruden!” —Search

KRR HRRD 22 RREB], HLARKMERL. S5RWT:

Guar. Tr. Co. of New York v. Fisk, 270 N.Y. 550, 200 N.E. 312 (1936)

Synopsis:

The Special Term surcharged the respondent Lewis L. Clarke, the individual trustee herein,
with the purchase price of shares of stock of the General Baking Corporation on the basis of findings
made by it that such purchases were acts of negligence on his part and not errors of judgment
and that in making such purchases he did not employ such vigilance, sagacity, diligence, and prudence
as, in general, prudent men of discretion in like matters employ in their own affairs. The Appellate
Division reversed and found that, in making such purchases, and certain exchanges of such stock,
the individual trustee exercised reasonable care and diligence, and accordingly struck out the
surcharge against him.

In re Allen’s Will, 306 N.Y. 720, 117 N.E.2d 906 (1954)

Synopsis:

The appointee appealed to the Court of Appeals, contending that preliminary and procedural
objections of executor and trustee were without merit, and that transactions objected to showed
such mismanagement and want of diligence, care, and prudence on his part that he was required to
be surcharged with losses thereby sustained by the estate, and that deceased co—executor and
co—trustee did not participate in mismanagement of affairs of estate and was not cognizant of alleged
mismanagement, and that objections to account were properly filed by objectants, and that executor
and trustee was not entitled to commissions, and that personal claim of executor and trustee for
services allegedly rendered by him during lifetime of testator was properly disallowed.

(=) JEX ZIRBRIE

1. monograph

R WK A e

MEREE: BHAEN—EHGSESHR—HEMIE: B EOGERE—HA “trustee AND duty” —3if
TR

MR R: LRERD 1B3REBE, HHCHRL. SR 0T:

Robert L. Mennel and Sherri L. Burr, Wills and Trusts: In A Nutshell (St. Paul, MN : Thomson/West,
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¢2007)

Contents: Introduction —— Intestacy —— Rights of the spouse and children —— The statute of

wills —— Revoking and changing wills —— Beneficiaries —— Changes in items bequeathed ——
Interpretation —— Probate administration —— Creation of trusts: overview — — Elements of a trust
— Trustee powers and duties — Trust administration problems.

Gary Watt, Equity & Trusts Law (Oxford, U.K. : Oxford University Press, c2012).

Contents: Introduction to equity and trusts —— Understanding trusts —— Capacity and formality
requirements —— Certainty requirements —— The constitution of trusts —— Public policy limitations
on the formation of trusts — Purpose trusts —— Charitable trusts —— Variation of trusts —— Trustee
appointments —— The nature of trusteeship — Trustees’ duties — Maintenance and advancement ——
Investment —— Breach of trust : defences and relief —— Resulting and constructive trusts —— Informal
trusts of land —— Tracing —— The equitable liability of strangers to the trust —— Equity : doctrines
and remedies.

2. Law review articles

e 4E )% : Heinonline

&% %: Law Journal Library—Advanced Search—Article Title H#i A “trustee AND (prudent OR
prudence) ” —Search

RREER: LRRP) 16 FOCE, HHSHRL. 458/

Paul G. Haskell, Prudent Person Rule for Trustee Investment and Modern Portfolio Theory, The ,
69 N.C. L. Rev. 87, 112 (1990).

The prudent person rule may make it illegal for a trustee to invest in a market fund because
some of the components may be speculative. This is unsound and should be changed.

Gil Yaron, The Responsible Pension Trustee: Re—Interpreting the Principles of Prudence and
Loyalty in the Context of Socially Responsible Institutional Investing, 20 Est.Tr. & Pensions ]J.
305, 388 (2001).

Accordingly, it is important to reiterate that the purpose of this article is not to undermine
the fiduciary duties imposed on pension trustees. Rather, it is to demonstrate that prudent and
loyal institutional investment practices in today’ s investment environment require seeking
long—term benefits for pension beneficiaries that take into consideration the full range of
interests and benefits received by plan beneficiaries.

Generally speaking, there is nothing preventing pension trustees form applying non—financial
criteria to investment decisions per se, provided that the investments are prudent and made in
the best interests of the beneficiaries.

3. Texts & Treatises

WEHERZE: Westlaw

&% %: Secondary Sources—Text & Treatises—advanced—Title Hi A\ “trustee /s (prudence or
prudent) /s dut!” —Search

KRR KRB 12 %, HAHCHERE. SR0T:

§ 612.Skill and prudence demanded of trustee in investing, The Law Of Trusts And Trustees
12



§ 61 (Bogert’s Trusts And Trustees, June 2018 Update, Chapter 30. Trust Investments—General
Standards—Statutes)

The standard articulated by judicial decision and the statutes incorporating some version of
that standard generally require that in the exercise of investment powers and discretions a trustee
act in the same manner as a person of prudence, discretion, and judgment would in managing his
or her own affairs with the purpose of accomplishing objectives similar to those of the trustee
not for speculation but for the permanent disposition of the trustee’s own funds. In some
jurisdictions, the standard required that a trustee must act with the prudence, care and skill
of one acting as trustee for another person rather than in the management of the trustee’ s own
affairs, which is considered to be a somewhat higher standard. In some states a trustee who had
special skills or expertise was judged by the standard of care and prudence attributable to a
professional trustee.

§ 22:15.Powers and duties of executors and trustees: Prudent Investor Act, N.Y. Elder Law
Practice § 22:15 (New York Elder Law and Special Needs Practice, June 2018 update, Chapter 22
Wills, Waivers, and Renunciations)

The Prudent Investor Actl establishes prudent investor standards and requires all executors
and trustees to invest and manage property in accordance with those standards. The perforance of
the executor or trustee will be judged by that standard of care with regard to the investment of
the entire portfolio rather than on an individual investment. However, the Prudent Investor Act

did not fully address the competing needs of income and remainder beneficiaries
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