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Abstract: The ability to make different choice is a controversial concept in the dogmatics of criminal
law. The focus of the controversy is on the question of how to determine the systematic position of the
ability to make different choice. There are three approaches to locating the ability to make different
choice 1i.e. in the theory of conduct in the theory of wrongdoing and in the theory of culpability.

The theory of conduct argues that the ability to make different choice is an issue of whether there is a
conduct in criminal law and therefore should be dealt with in the theory of conduct. The theory of
wrongdoing thinks that the ability to make different choice is the ground for excluding the wrongdoing
and therefore the issue should be solved in the theory of wrongdoing. And the theory of culpability ar—
gues that the ability to make different choice is the ground for blame and therefore should be examined
in the theory of culpability. This author argues that the ability to make different choice is an element
of conduct in criminal law and analyzes this ability through the examination of relevant cases.
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