36 4 ( ) Vol.36, No.4
2006 7 Journal of Zhejiang University( Humanities and Social Sciences) July 2006
1 2
)
(1. , 310028; 2. , 321004)
[ 1
[ ] ; ; ; ;
[ ] DF523.1 | 1A ] 1008~ 942X (2006) 04 ~ 0132~ 09
“ " “ works of folklore” “ expressons of folklore”
“ folklore” wW.J. 1846 “ folklore” “
“ folklore” ™% , “ folklore”
[ ] 2006 - 01~ 01 [ . 1http :// www. journas. zju. edu. cn/ soc
[ 11 (1961 - ) , ;2.

(1972-) ,



4 , : 133

“ ” 1967
( ) ,
15 4 : , :
(71976 ( “ UNESCO”)
( 13 WIPO")
( ). “
1977 7 46 , “ moou
" 1982 ,WIPO UNESCO
( ) 1994
( “ TRIPS')
[2]
1967 ,
, 1988

, 1995

212003 10 WIPO ,

[3]51

UNESCO WIPO
,UNESCO WIPO ,

29 ,

( ) [4]46



134 ( )

[5]45
1990 M
" 2001 ,
“ » [6]319
[7]217
()
[8]37

n [9]12

()




4 , : 135

1 [10]48
( ) :
" “ ” [11]84 Feist « ”
, Bleistein
» [9]13 WI PO ,
WIPO , ;
() ,
: ( )
[12]42
1981 )
» [8]39
() :
[8]37

Feist Publication, Inc.v. Rura Telephone Service Company , Inc. 111 Sup. Ct.1282(1991)
Bleistein v. Donaldson Lithographing Co. ,188 U.S.239, 23 S. Ct. 298, 47L . Ed. 460(1903)



136

36

» [13]27

2004

19



137

[14]23

[15]226

) [14]25



138

36

(A) 1 :
28 :

217

, 2001

50

10

49

1999

[16]41

12

29



4 , : 139

“ " ( )
| » (37148 | 1991
169 , 1999
» [18]7 ,
[ ]
[21 1 1 . [J31. ,1993,(4) :12 - 18.
[2] . [N]. ,2002 - 07 - 05(3).
[3] . : [31. ,2005,(5) :50 - 51.
(411 1 , [J1. o (
) ,1998 ,(4) :42 - 54.

[5] , . [31. ( ) ,2004 ,(3) :41 - 46.

[ 6] CORNISH W R. Intellectual Property: Patent, Copyright, Trademarks and Allied Right[ M]. London:
Sweet & Maxwell , 1981.

[7] . [A]. . © 1 [M]. : ,2002.
213 - 226.
(811 ] : - [J1.
( ) 1998 ,(4) :31- 41.
[9] [ 1] : . [31. . ( ) ,1998 ,(4) :3- 30.
[10] . [31. 2003 ,(2) :48- 50.
[11] . [3]. ,2000, (1) :84 - 90.

[12] , . [3]. 1993 ,(4) :39 - 43.



140 ( ) 36

[13] . [3]. ( ) ,2005 ,(2) :25- 29.
[14] [ ]A.O. . S— [J]. . ( ),
2002 ,(2) :22 - 29.
[15] . [3]. 2004 ,(3) :225 - 226.
[16] [ | : : . [J1. .
( ). 2000, (2) :40 - 45.

[17] PAUL K. Protecting Folklore under Modern Intellectual Property Regimes: a Reappraisal of the Tensons
between Individual and Communa Rights in Africa and the United States[J]. American Universty Law
Review , 1999 ,(769) :769 - 850.

[18] [ ] . . [J31. ( ) ,2002,7(2) :1- 21.

Copyright Protection of Works of Folklore

L1 Yong-ming', YANG Yong-sheng’
(1 Department of law, Zhejiang University, Hangzhou 310028, China;
2 Department of law, Zhejiang Normal University, Jinhua 321004, China)

Abstract : The human cultural diversity is being faced with severe threatening by the lack of
legidation for folklore’ s protection. After analyzing the dialectical relationship between the
practical requirement and the value of copyright legidation, examining the historical development
of the objects of copyright and combining the theoretical description and postivist analyss
towardsfolklore’ soriginality and reproduction, it confirms that works of folklore belong to the
copyrighted works, and the copyright law must be the core means of folklore’ legal protection.
The intellectual proprietorship of folklore works is multiple. Under the principle that creative
work deserves equivalent interest of copyright and the principle of reciprocity of rights and
obligation, the copyright of folklore belongs first of all to its writers, and the other relevant
persons enjoy the irrespective shares of the copyright or other rights. By electing certain
representatives, groups of folklore writers or nongovernmental organizations can effectively
obtain the collective copyright of folklore. The relevant system of copyright infringement and it’
srelief of folklore should be set up according to the characteristics of folklore.
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